T ITENE

SEMINOLE COUNTY GOVERNMENT
LAND PLANNING AGENCY/PLANNING AND ZONING COMMISSION
AGENDA MEMORANDURM

SUBJECT: AMENDMENT TC THE LAND DEVELOPMENT CODE OF SEMINOLE
COUNTY AND THE SEMINOLE COUNTY CODE FOR COMPLIANCE WITH
CHAPTER 2002-296, LAWS OF FLORIDA

DEPARTMENT: Planning and Development DIVISION: Planning

AUTHORIZED BY: Matthew CONTACT: Tony XT. 7373

Agenda Date 07/09/03 Regular [ | Consent [ ] Work Session [ | Briefing | |
Public Hearing — 1:30 [ | Public Hearing — 6:00

MOTICN/RECOMMENDATION:

1. RECOMMEND amending the Land Development Code of Seminole County and
the Seminole County Code for compliance with Chapter 2002-296, Laws of
Florida, per the attached ordinance; or

2. PO NOT RECOMMEND amending the Land Development Code of Seminocle
County and the Seminocle County Code for comphamce with Chapter 2002-296,
Laws of Florida; or

3. CONTINUE this item to a date certain.

(Countywide) (fTony Matthews, Principal Planner)

BACKGROUND:

The attached ordinance will bring the terms of the Land Development Code of Seminole
County and the Seminole County Code into compliance with Chapter 2002-296, Laws of
Florida {(also known as Senate Bill 1906 from the 2002 Legislature). The proposed
ordinance includes language that provides for: (1) appointment of a School Board
represeniative {o serve on the County's Land Planning Agency; (2) clarification of the
role of hearing officers; (3) amendment to the process for appeal of Board decisions;
and (4] elimination of certain required Board findings in rezoning decisions (see
attached ordinance and pages from Florida Statutes).

STAFF RECOMMENDATION:

RECOMMEND amending the Land Development Code of Seminole County and the
Seminoie County Code for compliance with Chapter 2002-296, Laws of Florida, per the
attached ordinance.

Attachments: Proposed ordinance, pages from Florida Statutes.
Wpd_csbwolt\pdhtedocsihtithpzitrorod\pz20023\00020858.doc
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ORDINANCE NO. 2003~ SEMINOLE COUNTY, FLORIDA
ORDINANCE

AN ORDIMNANCE AMENDING THE LAND DEVELOPMENT CODE OF
SEMINOLE COUNTY SECTIONS 1.312, §5.18, 7.3, 7.5, 15.2,
i8.3, 15.6, 15.8, 20.4, 2320.812:; AVMENDING RULES AND
PROCEDURES FOR APPEALS OF LOCAL GOVERNMENT DECIEIONS TO
CIRCUIT COURT; CLARIFYING INTENT OF HEARING OFFICER
PROVISION; ADDING - APPOILD T OF A SCHOOL  BOARD
REPRESENTATIVE TO THE LAND PLANNING ARCGENCY; REMOVING
REQUIREMENT TOC DISTINGUISH BETWEEN LEGISLATIVE AND
QUAST-JUDICIAL DETERMINATIONS; AMENDING THE SEMINOLE
COUNTY CODE SECTION 55.126; AMENDING PROCESE FOR
APPEALING LOCRL GOVERNMENT DECIZSIONS; PROVIDING FOR
SEVERABILITY, PROVIDING FOR CODIFICATION:; AND PROVIDING
FOR AN EFFECTIVE DATE.

WHEREAS, the State Legisliature passed legislation known as
Chapter 2002-296, Laws of Florida which took effect on May 31,
2002; and

WHEREAS, this legislation amended Section 163.3215, Florida
Statutes, in regard to the process for appeal of certain local
government land use decisions to local courts; and

WHEREAS, this legislation also amended Section 163.3174,
Florida Statutes, to reguire appointment of a Seminole County
School Board representative to the Seminole County Land Flanning
Agency; and

WHEREAS, the Board of County Commissioners desires to bring
the terms of the Land Development Code of Semincle County and the
Seminole County Code into compliance with the requirements of the

new law,



WOwW, THEREFORE, BE Iv ORBAINED BY THE BOARD OF COUNTY
COMMISSIONERE OF SEMINOLE COUNTY, FLORIDA, AE FOLLOWS:

Section 1. Chapter 1, Section 1.12, Land Development Code of
Semincle County ig hereseby amended to read as follows:
Bec. 1.12. BAppeals.

{a) Unless specifically stated to the contrary in this

Code all appeals to the Board of County Commisgioners af-—&e-—
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{cy All appeals from decisions of the Board of County

Commissioners regarding building permits, ZONing  permits,

gubdivision approval, reroning, certification, special

exceptions, variances, or any other official action effecting

the permitting of land development and consistency with the

Seminole County Comprehensive Plan shall be by—pebition—Eorywrit
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redupaad—bo—writing—subiect to the terms of Section 163.3215,

Florida Statutes, as amended,

HBection 2. Chapter 5, Section 5.18, Land Develcopment Code
of Seminole County is hereby amended by adding subsection (L} to

read as follows:



Sec¢. 5.18. Hearing Officer.

(£fy Nothing contained in this Section shall be construed

to c¢reate a special master review process pursuant to Section

163 .321%, Florida Statutes.

Section 3. Chapter 7, Section 7.3, Land Development Code
of Seminole County is hereby amended to read as follows:
Bec. 7.3. Organizational Btructure and financing. The Seminole
County Land Planning tgency shall be directly responsible to the
Board of County Commissioners and shall be a recommendatory
agency with respect to said Board. The agency shall be funded
by the RBoard of County Commissioners in a menner consistent with
the County’s budgetary procesg and subject to the discretion of
sald Board. Employees, officers and agents of the agency shall
be appointed cor empleoyved by the Board of County Commissioners in
its discretion, and shall serve at the pleasure of said Board,

except for the Semincle County School Board representative who

shall be appointed by, and serve at the pleasure of, the School

Board.

Secbtion 4. Chapter 7, Section 7.5, Land Development Code
of Seminole Ceounty ig hereby amendsd to read as follows:
Sec., 7.5. Orgenization: rules and procedures. The initial and
subseguent members of the Semincle County Land Planning Agency
ghall be the present members of the planning and zoning

commission, whoge terms ghall expire at the end of the period



for which they were appointed. At the expiration of the term of
each of the members of the Seminole County Planning and Zoning
Commission, the next succeeding term of office for each member

sard-af-County - Cemmisatroners—shall be for four
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{4} vears. The Seminocle County School Board shall appoint one

(1} representative to the Seminole County Land Planning Agency.

Said representative shall be an advisoxy member of the Agency

and shall not be afforded voting rights on any matters brought

before the Agency. 8aid member shall serve a fTerm to hbe

determined by the School Board. Any wvacancy in the membership

of the planning and zoning commission shall be filled for the
unexpired portion of the term in the same manner as an
appointment for & full term. At the first public meeting held
by the Seminole County Land Planning Agency, the agency shall
gset rules and procedures and choose its officers. The Board ot
County Commissicners may establish policies and rules of
procedure for the Semincle County Land Planning Agency Dby a
subsequent zresolution or ordinance. The Seminole County Land
Planning Agency shall conduct its activities in accordance with
the public participation provisions of the 19891 Seminole County
Comprehensive Plan as i1t may be amended.

Ssction 5. Chapter 15, 8Section 15.Z2, Lénd Development Code

of Seminocle County is hereby amended to read as follows:



Statement of Intent.
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Tt is the purpose of this chapter to provide an

}

&
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administrative process for appealing decisions rendered by the

hearing

the County Engineer,

Planning and Development Director,

to any

makers prior

ision

i dec

administrative

and

officers

In

competent Jjurisdiction.

in a court of

avallable recourse

intended that such administrative relief be

it is

particular,

and equitable

obhiective

professional,

the most

1Ii

provided

Planning and

the

possible rhrough decisions of

marnner

other

rhe County Engineer and

Director,

Development

decision makers and through the appointment of

administrative

hearing officers to adjudicate matters as provided herein.
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43 (D} No party shall be deemed to have exhausted his,

her or its administrative remedies for the purpose of seeking
Judigial review unless ihe party first obtains reviews of the
Planning and Development Director’'s decision, the County
Enginesr’s decigion, and administrative decision maker’'s
decision and a hearing officer’'s decigion as provided herein.

Section 6. Chapter 15, Section 15.3(f£), Land Development
Code of Seminocle County is hereby amended to read as follows:
Sec. 15.3. Existing development orders, exemptions and general
provisions.

(£} The property owner may appeal the decision of the
Planning and Development Director in accordance with the

provisions of this chapter and applicable law.

Section 7. Chapter 15, Section 15.6(gy iy, Land
Development Code of Seminole County is hereby amended to read as
follows:

Gac. 15.6. appeal of Planning and Development Director’s
decigions to hearing cofficer.

(6} Decisions of hearing officers shall be final, but
subject to appeal to the Board of County Commissioners and

judicial review as set forth in this chapter and applicable law.




Section 8. Chapter 15, Section 15.8, Land Development Code
of Seminole County is hereby amended to read as follows:
SBec. 15.8 Judicial review. Decisions made by the Board of

County Commissioner’s pursuant to this chapter may be appealed

naz b= b o -
»y ks

property—evwmer to the Circuit Court in and for
Seminole County Florida.

Section 9. Chapter 20, Section 20.4, Land Development Code
of Seminole County is hereby amended to read as follows:
Sec. 20.4 Exemptions. Development activities that are eligible
to receive a development permit are typically exempt Ifrom the
requirements of this chapter; provided, however, that the
provisions of this chapter may be used by the County Manager, a
Deputy County Manager, or the Planning and Development Director,
as appropriate, whenever he or she determines that the
provisions of this Code will be appropriately implemented by
utilizing the procedures set forth in this chapter. The denial
of any application for development shall occur in a manner
consistent with the provisions of this chapter. Approvals or
denials of applications for amendments to the Seminole County
Comprehensive Plan are not development orders as such decigions

are legislative decisions of the Board 0Of County Commissioners.




Section 10. Chapter 30, Section 30.912, Land Development
Code of Seminole County is hereby amended to read as follows:
Sec. 30.1%2. Appeals. Denials of development permits relating

to the permitted uses set forth at section 30.902(s) and (t} in

this zoning classification may be Dmwediately appealed to the

circuit court in and for Semincle County, Florida.

Section 11. Chapter 5%, Section 55.126, Seminocle County Code
is hereby amended to read as follows:
Sec. 55.126. Review of Orders and Decisions. Any person, Ifirm
or corporation aggrieved by any non-legislative order or
decision of the Board shall have the right to petition the Board
for a rehearing and reconsideration of any oréér, regulation or
decision. Such petition must be filed within ten (10) days
following the date of the Board’s decision, regardless of when
such order, regulation ér decision dis actually reduced Lo
writing and filed of record. The effect of the filing of a
petition for a rehearing shall operate to stay the order or
decision sought to be reviewed until the petition is disposed
of . After a petition for rehearing hag been denied, such

aggrieved party may have such order or decision reviewed by



it  the Circult court of Seminole County, Florida

pursuant to the terms of Section 163.3215, Florida Statutes, as

amended. y—-such-oERer—pre i pgs—ab-ray—-be-preseribed—by—LCouri

sudes- Such appeal must be filed within thirty {(30) days after

the disposition of the petition for rehearing. Fhro--procooedings
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Section 12. Codification. It i1s the intention of the
Board of County Commissioners that the provisions of this
Ordinance shall become, and be made a part of the Semincle County
Code. The word “Ordinance” may be changed to section, article, or
other appropriate word or phrase and the sections of this
Ordinance may be assigned new rmumbering or lettering to accomplish
guch intention; providing, however, that Sections 12, 13, and 14
shall not be codified.

Section 13. Severability. If any ssction, sgentence,
clause, or phrase of this Ordinance is held to be invalid or
unconstitutional by any court of competent Jurisdiction, then
said holding shall in no way effect the wvalidity of the

remaining portions of this Ordinance.

[fe]



Section 14.

effective upon filing a

Department of State by the

Commissioners.

EMACTED this

ATTEST:

MARYANNE MORSE,

Clerk of the Board of
County Commigsioners of
Seminole County, Florida

RC/grn 2/4/03
CRKCOLI\MYDOCS\CRDV1908 LDC Amendment.dac

Effective Date.

day of

This Ordinaence shall take

copy of this Ordinance with the

Clerk of the Beard of County

. 2003,

BOARD OF COUNTY COMMISSIONERS
OF SEMINOLE COUNTY, FLORIDA

By:

DARYL &. MCLAIN, Chairman

10



163.3174 Locsl planning agency.—

{1} The governing body of each local government, individually or in combination as provided in s.
163.2171, shall designate and by ordinance astabiish a "ocal planning agency,” unless the agency is
otherwise established by law. Notwithstanding any special act to the contrary, all local planning
agencies or equivalent agencies that first review rezoning and comprehensive plan ameandments in
each municipality and county shall include a representative of the school district appointed by the
school board as a nonveting member of the local planning agency or equivalent agency to attend
those meetings at which the agency considers comprehensive plan amendments and rezonings that
would, if approved, increase residential density on the property that is the subject of the application.
However, this subsection does not prevent the governing body of the local government from granting
voting status te the school board member, The governing body may designate itself as the local
planning agency pursuant to this subsection with the addition of a nonvoting school board
representative. The governing body shall notify the state land planning agency of the establishment of
its iocal planning agency. All local planning agencies shall provide opportunities for involvement by
applicabie community college boards, which may be accomplished by formal representation,
membership on technical advisory commitiees, or other appropriate means. The local planning agency
shall prepare the comprehensive plan or plan amendment after hearings to be held after public notice
and shall make recommendations to the governing body regarding the adoption or amendment of the
plan, The agency may be a local planning commission, the planning department of the local
covernment, or other Instrumentality, including a countywide planning entity established by special
act or a counci} of local government officials created pursuant to s. 163,02, provided the composition
of the council is fairly representative of ali the governing bodies in the county or planning area;
however:

{(a) If a joint planning entity is in existence on the effective date of this act which authorizes the
governing bodies to adopt and enforce a land use plan effective throughout the joint planning area,
that entity shall be the agency for those local governments until such time as the authority of the joint
planning entity is modified by law.

{b) In the case of chartered counties, the planning responsibility between the county and the several
municipalities therein shall be as stipulated in the charter. :

(2} Mothing in this act shall prevent the governing body of a local government that participates in
creating a focal planning agency serving two or more jurisdictions from continuing or ¢reating its own
local planning agency. Any such governing body which continues or creates its own local planning
agency may designate which local planning agency functions, powers, and duties will be performed by
each such local planning agency.

{3} The goverring body or bodies shall appropriate funds for salaries, fees, and expenses necessary
in the conduct of the work of the local planning agency and shail aiso establish a scheduie of fees to
he charged by the agency. To accomplish the purposes and activitles authorized by this act, the local
planning agency, with the approval of the governing body or bodies and in accord with the fiscal
practices thereof, may expend all sums so appropriated and other sums made available Tor use from
fees, gifts, state or faderal grants, state or federal loans, and other sources,; however, acceptance of
loans must be approved by the governing bodies involved.

{4} The local planning agency shall have the general responsibility for the conduct of the
comprehensive planning program. Specifically, the local planning agency shall:

{a) Be the agency responsible for the preparation of the comprehensive plan or plan amendment and
shall make recommendations to the governing body regarding the adoption or amendrment of such
pian. During the preparation of the plan or plan amendment and prior to any recommendation to the
governing body, the local planning agency shail hold at least one public hearing, with public notice, on
the proposed plan or plan amendment. The governing body in cooperation with the local planning
agency may designate any agency, committee, department, or person to prepare the comprehensive
plan or plan amendment, but final recommendation of the adoption of such plan or plan amendment
to the governing body shali be the responsibility of the local planning agency.



{b) Monitor and gversee the effectiveness and status of the comprehensive plan and recommend to
the governing body such changes in the comprehensive plan as may from time to time be required,
including preparation of the periodic reports required by 5. 163.3191.

{c) Review proposed land development reguiations, land development codes, or amendments thereto,
and make recommendations to the governing body as to the consistency of the proposal with the
adopted comprehensive plan, or element or portion thereof, when the local planning agency is serving
as the land development regulation commission or the local government requires review by both the
local planning agency and the land development regulation commission.

{d) Perform any other funclions, duties, and responsibilities assigned to it by the governing body or
by general or special law.

{5) Al meetings of the local planning agency shall be public meeatings, and agency records shall be
public records.

History.—-s. 6, ch. 75-257; 5. 1, ch. 77-223; 5. 5, ch. 85-55; 5, 2, ¢h, 82-129; 5. 9, ch. 95-310; 5. 9,
ch, 95-341; 5. 1, ch. 2002-255.

1163.3215 Standing to enforce local comprehensive plans through development orders.--

{1} Subsections (3} and {4) provide the exclusive methods for an aggrieved or adversely affected
party to appeal and challenge the consistency of a development order with a cormprehensive plan
adopted under this part. The local government that issues the development order is to be named as a
respondent in all proceedings under this section. Subsection (3] shall not apply to development orders
for which a local government has established a process consistent with the reguirements of subsection
{4). A loca! government may decide which tvpes of development orders will proceed under subsection
(4}. Subsection {3} shall appiy to all other development orders that are not subject to subsection (4).

(2} As used in this section, the term "aggrieved or adversely affected party” means any person or
tocal government that will suffer an adverse effect to an interest protected or furthered by the local
government comprehensive plan, including interests related to health and safety, police and fire
protection service systems, densities or intensities of development, transportation facilities, health
care facilities, equipment or services, and environmenta! or natural resources. The alleged adverse
interast may be shared in common with other members of the community at large but must exceed in
degree the general interest in community good shared by all persons. The term includes the owner,
developer, or applicant for a development order.

{3} Anv aggrieved or adversely affected party may maintain a de novo action for declaratory,
injunctive, or other relief against any local government to chalienge any decision of such local
government granting or denying an application for, or to prevent such local government from taking
any action on, a development order, as defined in s. 163.3164, which materially alters the use or
density or intensity of use on a particular piece of property which is not consistent with the
comprehensive plan adopted under this part. The de novo action must be filed no later than 30 days
following rendition of a development order or other written decision, or when all local administrative
appeals, if any, are exhausted, whichever occurs later.

(4) If alocal government elects to adopt or has adopted an ordinance establishing, at a minimum, the
requirements listed in this subsection, the sole method by which an aggrieved and adversely affected
party may challenge any decision of local government granting or denving an application for a
development order, as defined in 5. 163.2164, which materially alters the use or density or intensity
of use on a particular piece of property, on the basis that it is not consistent with the comprehensive
plan adopted under this part, is by an appeal filed by a petition for writ of certiorar filed in clrouit
court no later than 30 days following rendition of a development order or other written decision of the
local government, or whan all local administrative appeals, if any, are exhausted, whichever occurs
later. An action for injunctive or other relief may be joined with the petition for certiorari. Principles of
Judicial or administrative res judicata and coliateral estoppel apply to these proceedings. Minimum
components of the local process are as follows:



(a) The local process must make provision for notice of an application for a development order that
materially altters the use or density or intensity of use on a particular piece of property, including
notice by publication or mailed notice consistent with the provisions of ss. 125.66{4)(b}2. and 3. and
166.041{3c)i2.b. and c., and must require prominent posting at the job site. The notice must be
given within 10 days after the filing of an application for a development order; however, notice under
this subsection is not required for an application for a building permit or any other official action of
focal government which does not materially alter the use or density or intensity of use on a particular
piece of property. The notice must clearly delineate that an aggrieved or adversely affected person
has the right to request a quasi-judicial hearing before the local government for which the application
is made, must explain the conditions precedent to the appeal of any development order ultimately
renderad upon the application, end must specify the location where written procedures can be
obtained that describe the process, including how to initiate the guasi-judicial process, the Hmeframes
for injtiating the process, and the location of the hearing. The process may inciude an opportunity for
an alternative dispute resolution.

{b)Y The local process must provide a clear point of entry consisting of a written preliminary decision,
at a time and in 8 manner o be established in the local ordinance, with the time to request a quask-
judicial hearing running from the issuance of the written preliminary decision; the local government,
nowever, is net bound by the preliminary decision, A party may request a hearing to challenge or
support a preliminary decision.

{c} The local process must provide an opportupity for participation in the process by an aggrieved or
adversely affected party, allowing a reasonabte time for the party to prepare and present a case for
the guasi-judicial hearing.

{d} The local process must provide, at a minimum, an opportunity for the disclosure of witnesses and
exhibits prior to hearing and an opportunity for the depositions of witnesses to be taken.

{e) The local process may not require that a party be represented by an attorney in order to
participate in & hearing.

() The local process must provide for a guasi-judicial hearing before an impartial special master who
is an attorney who has at least 5 years' experience and who shall, at the conclusion of the hearing,
recommend written findings of fact and conclusions of law. The special master shall have the power to
swear withesses and take their testimony under oath, to issue subpoenas and other orders regarding
the conduct of the proceedings, and to compel entry upon the land. The standard of review applied by
the special master in determining whether a proposed development order is consistent with the
comprehensive plan shall be strick scrutiny in accordance with Florida law.

(g} At the guasi-iudicial hearing, all parties must have the opportunity to respond, to present
evidence and srgument on all issues involved which are related to the development order, and to
conduct cross-examination and submit rebuttal evidence. Public testimony must be aliowed.

{h) The local process must provide for a duly noticed public hearing before the {ocal government at
which public testimony is allowed, At the guasi-judicial hearing, the local government is bound by the
special master's findings of fact unless the findings of fact are not supported by competent substantial
evidence, The governing body may modify the conclusions of law i it finds that the special master’s
application or interpretation of law is erroneous. The governing body may make reasonable legal
interpretations of its comprehensive plan and land development regulations without regard to whether
the special master's interpretation s labeled as a finding of fact or a conclusion of law, The local
goverament's final decision must be reduced to writing, including the findings of fact and conclusions
of law, and is not considered rendered or final unti! officially date-stamped by the city or county clerk,

(i) An ex parte communication relating to the merits of the matter under review may not be made to
the special master. An ex parte communication relating to the merits of the matter under review may
not be made to the governing body after a time o be established by the local ordinance, which time
must be no later than receipt of the special master's recommended order by the governing body.

(i) At the option of the local government, the process may require actions to chalienge the
cansistency of a development order with land development reguiations to be brought in the same
proceeding.

6



{5} Venue in any cases brought under this section shat! is in the county or counties where the actions
or inactions giving rise to the cause of action are alleged to have occurred.

(6} The signature of an attorney or party constitutes a certificate that he or she has read the
pleading, motion, or other paper and that, to the best of his or her knowledge, information, and belief
formed after reasonable inguiry, i is not interposed for any improper purpose, such as to harass or o
cause unnecessary delay or for economic advantage, competitive reasons or frivolous purposes or
needless increase in the cost of litigation. If & pleading, motion, or other paper Is signed in viclation of
these reguirements, the court, upon motion or s own initiative, shail impose upon the person who
signed i, a represented party, or both, an appropriate sanction, which may include an order to pay to
the other party or parties the amount of reasonable expenses incurred becayse of the filing of the
pleading, motion, or other paper, including & reasconable attomey's fee,

{7} In any proceeding under subsection {3) or subsection (4}, no settlement shall be entered into by
the local government uniess the terms of the settlement have been the subject of & nublic hearing
after nolice as required by this part.

(8) In any proceeding under subsection {3} or subsection (4}, the Department of Legal Affairs may
intervens to represent the interests of the state.

{2} Neither subsection (3} nor subsection {4) relieves the local government of its obligations te hold
public hearings as required by law.

History.--s. 18, ch. 85-55; 5. @01, ch. 95-147; 5. 10, ch. 2002-286,

‘MNote.--Section 35, ch. 2002-296, provides that “[ilt is the intent of the Legisiature that section 10 of
this act shall not affect the cutcome of Pinecrest Lakes, Inc. v. Schidel, 795 So0.2d 191 (Fla. 4th DCA
2001), rehearing denied, 802 So.2d 486."



