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SEMINOLE COUNTY GOVERNMENT
AGENDA MEMORANDUM

SUBJECT:___Construction Agreement with CSX Transportation, Inc., in

Conijunction with the Ai ort Boulevard, Phase Il Project

DEPARTMENT: PUBLIC WORKS DIVISION: ENGINEERING

AUTHORIZED BY: MWCONTACT: epfy McCollum, P.E. _EXT. 5651

W. Gary JohnW.E., Director

Agenda Date 06-28-05 Regular [[] Consent[X] Work Session [] Briefing []
Public Hearing — 1:30 ] Public Hearing — 7:00 ]

MOTION/RECOMMENDATION:

NI 8 N A s A s

Approve and authorize the Chairman to execute a Construction Agreement with CSX
Transportation Inc., to facilitate the proposed widening of an existing crossing surface
in conjunction with the Airport Boulevard, Phase Il Project.

District 5 — Commissioner Carey  (Jerry McCollum, P.E.)

BACKGROUND:

This agreement will facilitate construction for the proposed widening of an existing
crossing surface on Airport Boulevard, as part of Phase Il of the improvement Project
(see attached location map). CSX has estimated that the Reimbursable Expenses for
the crossing work will be $355,568.00. The Reimbursable Expenses compensate CSX
for the construction / installation of a new concrete crossing surface and crossing
protection that will be needed when the road is widened. The County pays for both
engineering and construction of the crossing improvements. The preliminary
engineering agreement was approved at the Board Meeting on May 25, 2004. This

item addresses the construction cost, which will be paid by the County to CSX for
completing the improvements.

] Reviewed by:
Attachments: Location Map - gg sAttv
Construction Agreement |other_qm
(Exhibits to the Construction Agreement are DCM:__or2

available for review in the County Engineer’s Office) oM: L6
File No. CPWEQ1
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Project:
Lake Mary, Seminole County, FL
Widening crossing at Airport Boulevard with Omni Improved Full width concerete
and removal of existing crossing protection with new improved crossing protection
622 061 J; A-771.10
CSXTOP# FLOTLT

Phase TT

CONSTRUCTION AGREEMENT

This Construction Agreement (‘“Agreement”) is made as of _, 2004, by
and between CSX TRANSPORTATION, INC., a Virginia corporation with its principal place of business
in Jacksonville, Florida (“CSXT”), and Seminole County, a body corporate and political subdivision of

the State of Florida (“Agency”).

EXPLANATORY STATEMENT

1. Agency has proposed to construct, or to cause to be constructed, widening of existing crossing and
replace entire crossing surface at Airport Boulevard, DOT# 622 061 J; RRMP# A-771.10, with Omni
improved full width concrete crossing surface and removal of existing crossing protection to be
replaced with improved crossing protection at new location (the “Project”).

2. Agency has obtained, or will obtain, all authorizations, permits and approvals from all local, state and
federal agencies (including Agency), and their respective governing bodies and regulatory agencies,
necessary to proceed with the Project and to appropriate all funds necessary to construct the Project.

3. Agency acknowledges that: (i) by entering into this Agreement, CSXT will provide services and
accommodations to promote public interest in this Project, without profit or other economic
mducement typical of other Agency contractors; (if) neither CSXT nor its affiliates (including their
respective directors, officers, employees or agents) will incur any costs, expenses, losses or liabilities
in excess of payments made to CSXT, by or on behalf of Agency or its contractors, pursuant to this
Agreement; and (iii) CSXT retains the paramount right to regulate all activities affecting its property
and operations.

4. It is the purpose of this Agreement to provide for the terms and conditions upon which the Project
may proceed.

NOW, THEREFORE, in consideration of the foregoing Lxplanatory Statement and other good
and valuable consideration, the receipt and sufficiency of which are acknowledged by the parties, the

parties agree as follows:

1. Project Plans and Specifications

1.1 Preparation and Approval. Pursuant to Exhibit A of this Agreement, all plans, specifications,
drawings and other documents necessary or appropriate to the design and construction of the
Project shall be prepared, at Agency’s sole cost and expense, by Agency or CSXT or their
respective contractors. Project plans, specifications and drawings prepared by or on behalf of
Agency shall be subject, at CSXT’s election, to the review and approval of CSXT. Such plans,
specifications and drawings, as prepared or approved by CSXT, are referred to as the “Plans”,
and shall be incorporated and deemed a part of this Agreement. Plans prepared or submitted to

Lake Mary, Seminole County, FL; Airport Boulevard crossing improvement; 621 061 J; A-771.10



3.

1.3

and approved by CSXT as of the date of this Agreement are set forth in Exhibit BB to this

Agreement.

Effect of CSXT Approval or Preparation of Plans. By its review, approval or preparation of
Plans pursuant to this Agreement, CSXT signifies only that such Plans and improvements
constructed in accordance with such Plans and improvements satisfy CSX'1’s requirements.
CSXT expressly disclaims all other representations and warranties in connection with the Plans,
including, but not limited to, the integrity, suitability or fitness for the purposes of Agency or
any other persons of the Plans or improvements constructed in accordance with the Plans.

Compliance with Plans. The Project shall be constructed in accordance with the Plans.

Allocation and Conduct of Work

Work in connection with the Project shall be allocated and conducted as follows:

2.1

22

2.3

CSXT Work. Subject to timely payment of Reimbursable Expenses as provided by Section 4,
CSXT shall provide, or cause to be provided, the services as set forth by Exhibit A to this
Agreement. Agency agrees that CSXT shall provide all services that CSXT deems necessary or
appropriate (whether or not specified by Exhibit A) to prescrve and maintain its property and
operations, without impairment or exposure to liability of any kind and in compliance with all
applicable federal, state and local regulations and CSXT’s contractual obligations, including,
but not limited to, CSXT’s existing or proposed third party agreements and collective
bargaining agreements.

Agency Work. Agency shall perform, or cause to be performed, all work as set forth by Exhibit
A, at Agency’s sole cost and expense. ‘

Conduct of Work. CSXT shall commence its work under this Agreement following: (i)
delivery to CSXT of a notice to proceed from Agency; (ii) payment of Reimbursable Expenses
(as provided by Section 4.1) as required by CSXT prior to the commencement of work by
CSXT; (111) 1ssuance of all permits, approvals and authorizations necessary or appropriate for
such work; and (1v) delivery of proof of insurance acceptable to CSXT, as required by Section
9. The initiation of any services by CSXT pursuant to this Agreement, including, but not
limited to, the issuance of purchase orders or bids for materials or services, shall constitute
commencement of work for the purposes of this Section. The parties intend that all work by
CSXT or on CSXT property shall conclude no later than October 1, 2005, unless the parties
mutually agree to extend such date.

Special Provisions.  Agency shall observe and abide by, and shall require its contractors

(“Contractors”) to observe and abide by the terms, conditions and provisions set forth in Exhibit C
to this Agreement (the “Special Provisions”). To the extent that Agency performs Project work
itself, Agency shall be deemed a Contractor for purposes of this Agreement. Agency further agrees
that, prior to the commencement of Project work by any third party Contractor, such Contractor shall
execute and deliver to CSXT Schedule I to this Agreement to acknowledge Contractor’s agreement
to observe and abide by the terms and conditions of this Agreement.

Cost of Project and Reimbursement Procedures

4.1

Reimbursable Expenses. Agency shall reimburse CSXT for all costs and expenses incurred by
CSXT in connection with the Project, including, without limitation: (1) all out of pocket

2
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expenses, (2) travel and lodging expenses, (3) telephone, facsimile, and mailing expenses, (4)
costs tor equipment, tools, materials and supplies, (5) sums paid to CSX'1”s consultants and
subcontractors, and (6) CSXT labor in connection with the Project, together with CSXT labor
overhead percentages established by CSXT pursuant to applicable law (collectively,
“Reimbursable Expenses”). Reimbursable Expenses shall also include expenses incurred by
CSXT prior to the date of this Agreement to the extent identified by the Estimate provided

pursuant to Section 4.2.

4.2 Estimate. CSXT has estimated the total Reimbursable Expenses for the Project as shown on
Exhibit D (the “Estimate”, as amended or revised). In the event CSXT anticipates that actual
Reimbursable Expenses for the Project may exceed such Estimate, it shall provide Agency with
the revised Estimate of the total Reimbursable Expenses, together with a revised Payment
Schedule (as defined by Section 4.3.1), for Agency’s approval and confirmation that sufficient
funds have been appropriated to cover the total Reimbursable Expenses of such revised
Estimate. CSXT may elect, by delivery of notice to Agency, to immediately ceasec all turther
work on the Project, unless and until Agency provides such approval and confirmation.

4.3  Payment Terms.

4.3.1 Agency shall pay CSXT for Reimbursable Expenses in the amounts and on the dates set
forth in the Payment Schedule as shown on Exhibit E (the “Payment Schedule”, as
revised pursuant to Section 4.2). CSXT agrees to submit invoices to Agency for such
amounts and Agency shall remit payment to CSXT at the later of thirty (30) days
following delivery of each such invoice to Agency or, the payment date (if any) set forth
in the Payment Schedule.

4.3.2 Following completion of the Project, CSXT shall submit to Agency a final invoice that
reconciles the total Reimbursable Expenses incurred by CSXT against the total payments
received from Agency. Agency shall pay to CSXT the amount by which Reimbursable
Expenses exceed total payments as shown by the final invoice, within thirty (30) days
tollowing delivery of such invoice to Agency. In the event that the payments received by
CSXT from Agency exceed the Reimbursable Expenses, CSXT shall remit such excess to

Agency.

4.3.3 In the event that Agency fails to pay CSXT any sums due CSXT under this Agreement:
(1) Agency shall pay CSXT interest at the lesser of 1.0% per month or the maximum rate
of interest permitted by applicable law on the delinquent amount until paid in full; and
(1) CSXT may elect, by delivery of notice to Agency: (A) to immediately cease all
further work on the Project, unless and until Agency pays the entire delinquent sum,
together with accrued interest; and/or (B) to terminate this Agreement.

4.3.4 All mmvoices from CSXT shall be delivered to Agency in accordance with Section 16 of
this Agreement. All payments by Agency to CSXT shall be made by certificd check and
mailed to the following address or such other address as designated by CSXT’s notice to
Agency:

CSX Transportation, Inc.
P.O. Box 116651
Atlanta, GA 30368-6651

3

Lake Mary, Seminole County, FL; Airport Boulevard crossing improvement; 621 061 J: A-771.10



4.4 Effect of Termination. Agency’s obligation to pay to CSXT Reimbursable Expenses m
accordance with Section 4 shall survive termination of this Agreement for any reason.

S. Approriations Agency represents to CSXT that: (i) Agency has appropriated funds sufticient to
reimburse CSXT for the Reimbursable Expenses encompassed by the Estimate attached as Exhibit D;
(i1) Agency shall use its best efforts to obtain appropriations necessary to cover Reimbursable
Expenses encompassed by subsequent Estimates approved by Agency; and (1) Agency shall
promptly notify CSXT in the event that Agency is unable to obtain such appropriations.

6. LDasements and Licenses

6.1 Agency Obligation. Agency shall acquire all necessary licenses, permits and easements
required for the Project.

6.2 Temporary Construction Licenses. Insofar as it has the right to do so, CSX'T" hereby grants
Agency a nonexclusive license to access and cross CSX1’s property, to the extent necessary for
the construction of the Project (excluding ingress or egress over public grade crossings), along
such routes and upon such terms as may be defined and imposed by CSXT and such temporary
construction easements as may be designated on the Plans approved by CSXT.

6.3 Permanent Easements. Insofar as it has the right to do so, CSXT shall grant, without warranty
to Agency, easements for the use and maintenance of the Project wholly or partly on CSXT
property as shown on the Plans approved by CSXT, if any, on terms and conditions and at a
price acceptable to the parties. Upon request by CSXT, Agency shall furnish to CSXT
descriptions and plat plans for the easements.

7. Permits At its sole cost and expense, Agency shall procure all permits and approvals required by any
federal, state, or local governments or governmental agencies for the construction, maintenance and
use of the Project, copies of which shall be provided to CSXT.

8. Termination

8.1 By Agency. For any reason, Agency may, as its sole remedy, terminate this Agreement by
delivery of notice to CSXT. Agency shall not be entitled to otherwise pursue claims for
consequential, direct, indirect or incidental damages or lost profits as a consequence of CSXT’s
default or termination of this Agreement or Work on the Project by either party.

82 By CSXT. In addition to the other rights and remedies available to CSXT under this
Agreement, CSXT may terminate this Agreement by delivery of notice to Agency in the event
Agency or its Contractors fail to observe the terms or conditions of this Agreement and such
failure continues more than ten (10) business days following delivery of notice of such tailure
by CSXT to Agency. '

8.3  Consequences of Termination. If the Agreement is terminated by either party pursuant to this
Section or any other provision of this Agreement, the parties understand that it may be
impractical for them to immediately stop the Work. Accordingly, they agrec that, in such
instance a party may continue to perform Work until it has reached a point where it may
reasonably and safely suspend the Work. Agency shall reimburse CSXT pursuant to this
Agreement for the Work performed, plus all costs reasonably incurred by CSX'T to discontinue
the Work and protect the Work upon full suspension of the same, the cost of returning CSXT’s
property to its former condition, and all other costs of CSXT incurred as a result of the Project
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up to the time of full suspension of the Work. Termination of this Agreement or Work on the
Project, for any reason, shall not diminish or reduce Agency’s obligation to pay CSXT for
Reimbursable Expenses incurred in accordance with this Agreement. In the cvent of the
termination of this Agreement or the Work for any reason, CSX'1’s only remaining obligation
to Agency shall be to refund to Agency payments made to CSXT in cxcess of Reimbursable
Expenses in accordance with Section 4.

9. Insurance In addition to the insurance that Agency requires of its Contractor, Agency shall acquire or
require its Contractor to purchase and maintain insurance in compliance with CSXT’s insurance
requirements attached to this Agreement as Exhibit F. Neither Agency nor Contractor shall
commence work on the Project until such policy or policies have been submuitted to and approved by
CSXT’s Risk Management Department.

10. Ownership and Maintenance

10.1 By Agency. Agency shall maintain and repair, at its sole cost and expense, all parts comprising
the permanent aspects of the Project, as shown by the Plans, consisting of roadway pavement
up to the outer ends of the ratlroad cross ties, sidewalks, guardrails, and curbs, in good and safe
condition to CSXT’s satisfaction. In the event Agency fails to do so after reasonable notice
from CSXT (unless an emergency condition exists or is imminent in the opinion of CSXT, that
requires immediate action), CSXT may perform such maintenance and repair, at Agency’s sole

cost and expense.

10.2 By CSXT. CSXT shall maintain and repair the crossing surface between the ends ot its cross
ties and its signal facilities at the crossing, at Agency’s sole cost and expense.

10.3  Alterations.- Agency shall not undertake any alteration, modification or expansion of the
Project, without the prior written approval of CSXT, which may be withheld for any reason,
and the execution of such agreements as CSXT may require. CSXT may undertake alterations
of its property, track or facilities and shall be reimbursed by Agency for the expenses incurred
by CSXT with respect to the removal and restoration of the crossing in connections with such

alteration.
11. Indemnification

[1.1 Generally. To the maximum extent permitted by applicable law, Agency and its Contractors
shall indemnify, defend, and hold CSXT and its affiliates harmless from and against all claims,
demands, payments, suits, actions, judgments, settlements, and damages of every nature,
degree, and kind (including direct, indirect, consequential, incidental, and punitive damages),
for any injury to or death to any person(s) (including, but not limited to the employees of
CSXT, its affiliates, Agency or its Contractors), for the loss of or damage to any property
whatsoever (including but not limited to property owned by or in the care, custody, or control
of CSXT, its affiliates, Agency or its Contractors, and environmental damages and any related
remediation brought or recovered against CSXT and its affiliates), arising directly or indirectly
from the negligence, recklessness or intentional wrongful misconduct of the Contractors,
Agency, and their respective agents, employees, invitees, contractors, or its contractors’ agents,
employees or invitees in the performance of work in connection with the Project or activities
incidental thereto, or from their presence on or about CSXT’s property. The foregoing
indemnification obligation shall not be limited to the insurance coverage required by this
Agreement, except to the extent required by law or otherwise expressly provided by this
Agreement.

5

Lake Mary, Seminole County, FL; Airport Boulevard crossing improvement; 621 061 J; A-771.10



Compliance with Laws. Agency shall comply, and shall require its Confractors to comply, with
any federal, state, or local laws, statutes, codes, ordinances, rules, and regulations applicable to
its construction and maintenance of the Project. Agency’s Contractors shall indemnify, defend,
and hold CSXT and its affiliates harmless with respect to any fines, penalties, liabilitics, or
other consequences arising from breaches of this Section.

(8]

11

11.3 “CSXT Affiliates”. For the purpose of this Section 11, CSXT’s aftiliates include CSX
Corporation and all entities, directly or indirectly, owned or controlled by or under common
control of CSXT, or CSX Corporation and their respective officers, directors, employces and

agents.

11.4 Notice of Incidents. Agency and its Contractor shall notify CSXT promptly of any loss,
damage, injury or death arising out of or in connection with the Project work.

11.5 Survival. The provisions of this Section 11 shall survive the termination or expiration of this

Agreement.

. Independent Contractor The parties agree that neither Agency nor its Contractors shall be deemed
either agents or independent contractors of CSXT. Except as otherwise provided by this Agreement,
CSXT shall exercise no control whatsoever over the employment, discharge, compensation of, or
services rendered by Agency or Agency’s Contractors, or the construction practices, procedures, and
professional judgment employed by Agency or its Contractor to complete the Project.
Notwithstanding the foregoing, this Section 12 shall in no way affect the absolute authority of CSXT
to prohibit Agency or its Contractors or anyone from entering CSXT’s property, or to require the
removal of any person from its property, if it determines, in its sole discretion, that such person is not

acting in a safe manner or that actual or potential hazards in, on or about the Project exist.

13. “Entire Agreement” This Agreement embodies the entire understanding of the parties, may not be
waived or modified except in a writing signed by authorized representatives of both parties, and
supersedes all prior or contemporaneous written or oral understandings, agreements or negotiations
regarding its subject matter. In the event of any inconsistency between this Agreement and the
Exhibits, the more specific terms of the Exhibits shall be deemed controlling.

14. Waiver If either party fails to enforce its respective rights under this Agreement, or fails to insist
upon the performance of the other party’s obligations hereunder, such failure shall not be construed as
a permanent walver of any rights or obligations in this Agreement.

15. Assignment ‘CSXT may assign this Agreement and all rights and obligations herein to a successor in
interest, parent company, affiliate, or future affiliate. Upon assignment of this Agreement by CSXT
and the assumption of CSXT’s assignee of CSXT’s obligations under this Agreement, CSXT shall
have no further obligation under this Agreement. Agency shall not assign its rights or obligations
under this Agreement without CSXT’s prior consent, which consent may be withheld for any reason.

16. Notices All notices, consents and approvals required or permitted by this Agreement shall be in
writing and shall be deemed delivered upon personal delivery, upon the expiration of three (3) days
following mailing by first class U.S. mail, or upon the next business day following mailing by a
nationally recognized overnight carrier, to the parties at the addresses set forth below, or such other
addresses as either party may designate by delivery of prior notice to the other party:
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[fto CSXT: CSX Transportation, Inc.
Liberty Business Park
4901 Belfort Road, Suite 130
Jacksonville, Flornida 32256
Attention: Leslie L. Scherr

If to Agency: Seminole County Board of Commissioners
520 W. Lake Mary Boulevard, Ste. 200
Sanford, FL 32773
Attention:

17. Severability The parties agree that if any part, term or provision of this Agreement is held to be
illegal, unenforceable or in conflict with any applicable federal, state, or local law or regulation, such
part, term or provision shall be severable, with the remainder of the Agreement remaining valid and

enforceable.

18. Applicable Law This Agreement shall be governed by the laws of the State of Florida, exclusive of
its choice of law rules. The parties further agree that the venue of all legal and equitable proceedings
related to disputes under this Agreement shall be situated in Duval County, Florida, and the partics
agree to submit to the personal jurisdiction of any State or Federal court situated in Duval County,

Florida.

IN WITNESS WHEREOF, the parties have caused this Agreement to be exccuted in duplicate, cach
by its duly authorized officers, as of the date of this Agreement.

Seminole County Board of Comunissioners

By: B
Name:
Title:

CSX TRANSPORTATION, INC.

By:
Richard M. Kadlick,

Vice President Engineering & Mechanical
Standards & Quality
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