COUNTY ATTORNEY’S OFFICE
MEMORANDUM

SEMINOLE COUNTY

FLOREDAS NATURAL CHOICE

TO: Board of County Commissioners
§

THROUGH: Stephen P. Lee, Deputy County At.tfé);‘[{ﬁey

FROM: Lynn Vouis, Assistant County Attorney ﬁ//

248

CONCUR:  Jeff Thompson, PEI, Environmental Services
Bob Adolphe, Environmental Services

DATE: April 30, 2004

SUBJECT: ROW License Agreement for use of FPL Easement on Consumer/Lake
Hayes Water Main Project

This memo requests execution of a license agreement with Florida Power & Light
in order to use their existing right of way to construct the Consumer/Lake Hayes water
main project.

At its July 22, 2003 meeting, the BCC approved the construction of a water
transmission main to connect the Southeast Regional Consumers Water Treatment
Plant and the Lake Hayes Water Treatment Plant. Based on studies by the County’s
engineering consultant, Inwood Consulting Engineers, Inc., the BCC approved an
alignment which is wholly contained within an existing 100 foot wide utility easement
owned by Florida Power & Light Company. This location will save the County money
and lessen the impact of the project upon property owners. The County still must obtain
an easement from the underlying fee owners to utilize the property, but the cost savings
from locating in FPL’s existing easement is significant.

FPL does not object to the County co-locating its water main in the existing
easement, as long as the County agrees to abide by the terms of FPL's standard
license agreement. The agreement, already executed by FPL, is attached as Exhibit A
to this memorandum. The agreement limits the County's physical presence in the
easement (the actual location of the water main), to a ten foot wide corridor. The
County will, however, be able to enter upon the remainder of the 30 foot area covered
by the license for the construction and maintenance of the water main. Since this is a
license agreement as opposed to an easement, FPL could, at their discretion, withdraw
the County’s right to use the easement, or require that the County relocate the line at
the County’s expense.



Staff has negotiated with FPL for several months to obtain the license agreement
at no cost to the County. FPL was adamant that the license agreement, with the
limitations described above is the only acceptable arrangement. The alternatives to
acceptance of the proposed license agreement are: (1) condemnation of FPL's interest,
or (2) moving the water line to another location. Neither alternative is attractive, as FPL
vowed to vigorously oppose a condemnation action and the redesign and moving of the
line will be an expensive, time consuming process that will impact more property
owners. Condemning an entity which itself has condemnation powers is an unusual
proceeding, involving a balancing of the competing public interests. While we are
optimistic about our ability to win such a contest under the facts of this situation, we
cannot guarantee a victory and recommend an amicable resolution. Accordingly,
approval of the attached license agreement is recommended.

LV/sb
Attachment:
ROW License Agreement
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Line No.: Parcel No.:
Line Name:

Structure No.:

Section, Township, Range:

RIGHT-OF-WAY CONSENT LICENSE AGREEMENT

FLORIDA POWER & LIGHT COMPANY, a Florida corporation, whose mailing
address is P.O. Box 14000, Juno Beach, Florida 33408-0420, Attn: Corporate Real
Estate Department, hereinafter referred to as "Company", hereby consents to
SEMINOLE COUNTY, whose mailing address is 1101 East First Street, Sanford, Florida
32771, hereinafter referred to as "Licensee", using an area within Company's right-of-
way granted by those certain agreements recorded in Book 132 at Page 285, Book 133
at Page 236, Book 134 at Page 42, Book 134 at Page 44, Book 134 at Page 46, Book
134 at Page 285, and Book 143 at Page 251, Public Records of Seminole County,
Florida.

The said area within Company's right-of-way, hereinafter referred to as "Lands", is
more particularly described on Exhibit "A" attached hereto. The use of the Lands by
Licensee shall be solely for the purpose of construction and maintenance of a water
main transmission line, as shown on the plans and specifications submitted by Licensee,
attached hereto as Exhibit "B".

In consideration for Company's consent and for the other mutual covenants set
forth below, and for TEN DOLLARS AND NO/CENTS ($10.00) and other good and
valuable consideration, the receipt and adequacy of which is hereby acknowledged, the
parties hereto agree as follows:

1. Licensee agrees to obtain all necessary rights from the owners of the
Lands in the event Licensee does not own said Lands; any and all applicable federal,
state, and local permits required in connection with Licensee's use of the Lands; and at
all times, to comply with all requirements of all federal, state, and local laws, ordinances,
rules and regulations applicable or pertaining to the use of the Lands by Licensee
pursuant to this Agreement.

2. Licensee understands and agrees that the use of the Lands pursuant to

this Agreement is subordinate to the rights and interest of the Company in and to the



Lands and agrees to notify its employees, agents, and contractors accordingly.
Company specifically reserves the right to maintain its facilities located on the Lands; to
make improvements; add additional facilities; maintain, construct or alter roads;
maintain any facilities, devices, or improvements on the Lands which aid in or are
necessary to Company's business or operations; and the right to enter upon the Lands
at all times for such purposes. Licensee understands that in the exercise of such rights
and interest, Company from time-to-time may require Licensee, to relocate, alter or
move its facilities and equipment, including parking spaces and areas, and other
improvements made by Licensee pursuant to this Agreement which interfere with or
prevent Company, in its opinion, from properly and safely constructing, improving, and
maintaining its facilities. Licensee agrees to relocate, alter, or remove said facilities,
equipment, parking spaces and areas, and other improvements within one (1) year of
receiving notice from Company to do so. Such relocation alteration or removal will be
made at the sole cost and expense of Licensee and at no cost and expense to
Company; provided however, should Licensee, for any reason, fail to make such
relocation, alteration or removal, Company retains the right to enter upon the Lands and
make said relocation, alteration, or removal of Licensee's facilities, equipment, parking
spaces and areas, and other improvements and Licensee hereby agrees to reimburse
Company for all of its costs and expense incurred in connection therewith upon
demand.

3. Licensee agrees that it will not use the Lands in any manner which, in the
opinion of Company, may tend to interferes with Company's use of the Lands or may
tend to causes a hazardous condition to exist. Licensee agrees that no hazardous
substance, as the term is defined in Section 101 (14) of the Comprehensive
Environmental Response Compensation and Liability Act ("CERCLA") (42 USC Section
960 | [14]), petroleum products, liquids or flammables shall be placed on, under,
transported across or stored on the Lands, which restricts, impairs, interferes with, or
hinders the use of the Lands by Company or the exercise by Company of any of its
rights thereto. Licensee agrees further that in the event it should create a hazardous
condition, then upon notification by Company, Licensee shall, within seventy-two (72)

hours, at its sole cost and expense, correct such condition or situation; provided



however that the Company retains the right to enter upon the Lands and correct any
such condition or situation at any time and, by its execution hereof, Licensee hereby
agrees, to the extent permitted by Florida law, to indemnify and hold harmless Company
from all loss, damage or injury resulting from Licensee's failure to comply with the
provisions of this Agreement.

4. Licensee hereby agrees and covenants to prohibit its agents, employees,
and contractors from using any tools, equipment, or machinery on the Lands capable of
extending greater than fourteen (14) feet above existing grade and further agrees that
no dynamite or other explosives shall be used within the Lands and that no alteration of
the existing terrain, including the use of the Land by Licensee as provided herein, shall
be made which will result in preventing Company access to it facilities located within
said Lands. Unless otherwise provided herein, Licensee agrees to maintain forty (40)
foot wide setback, twenty (20) feet on each side, from Company's facilities.

5. Trees, shrubs, and other foliage planted or to be planted upon the Lands
by Licensee are not to exceed a height of fourteen (14) feet above existing grade.

6. Outdoor lighting installed or to be installed upon the Lands by Licensee
are not to exceed a height of fourteen (14) feet above existing grade and all poles or
standards supporting light fixtures are to be of a non-metallic material.

7. Sprinkler systems installed or to be installed by Licensee upon the Lands
are to be constructed of a non-metallic material and sprinkler heads are to be set so the
spray height does not exceed fourteen (14) feet above existing grade and does not
make contact with any Company's facilities. Aboveground systems shall not be installed
within or across Company patrol or finger roads and underground systems crossing said
patrol and finger roads are to be buried at a minimum depth of one (1) foot below
existing road grade.

8. Licensee agrees to warn its employees, agents, contractors and invitees
of the fact that the electrical facilities and appurtenances installed or to be installed by
Company within the Lands are of high voltage electricity and agrees to use all safety
and precautionary measures when working under or near Company's facilities.

9. Licensee agrees, at all times, to maintain and keep the Lands clean and

free of debris caused by Licensee's use of the Lands in accordance herewith. Except



as provided herein, Licensee further understands and agrees that certain uses of the
Lands are specifically prohibited; such uses include but are not limited to recreational
purposes, hunting and camping, and Licensee agrees to notify its employees, agents,
contractors, and invitees accordingly.

10. The use of the Lands by Licensee, to the extent provided in Section
768.28, Florida Statutes, shall be at the sole risk and expense of Licensee, and
Company is specifically relieved of any responsibility for damage or loss to Licensee or
other persons resulting from Company’s use of the Lands for its purpose.

11.  Notwithstanding any provision contained herein, Licensee agrees to
reimburse Company for all cost and expense for any damage to Company's facilities
resulting from Licensee's use of the Lands and agrees that if, in the opinion of
Company, it becomes necessary as a result of Licensee's use of the Lands for
Company to relocate, rearrange or change any of its facilities, to promptly reimburse
Company for all cost and expense involved with such relocation, rearrangement or
change.

12.  Licensee recognizes its respective liability for certain tortuous acts of its
agents, officers, employees and invitees to the extent and limits provided in Section
768.28, Florida Statutes, the State of Florida’s partial waiver of sovereign immunity;
provided however that this provision shall not be construed as a waiver of any right or
defense that the Licensee has under said statute.

13.  This Agreement will become effective upon execution by Company and
Licensee and will remain in full force and effect until completion of Licensee's use of the
Lands pursuant to this Agreement unless earlier terminated upon ninety (90) days
written notice by Company to Licensee, or at the option of Company, immediately upon
Licensee failing to comply with or abide by any or all of the provisions contained herein.

14. The use granted herein as shown on Exhibit "B" shall be under
construction by Licensee within one (1) year of the effective date of this Agreement and
the construction shall be diligently pursued to completion. Licensee shall give Company
ten (10) days prior written notice of its commencement of construction. “Under
construction” is the continuous physical activity of placing the foundation or continuation

of construction above the foundation of any structure or improvement permitted



hereunder. Under construction does not include application for or obtaining a building
permit, a site plan approval, or zoning approval from the appropriate local government
agency having jurisdiction over the activity, purchasing construction materials, placing
such construction materials on the site, clearing or grading the site (if permitted) in
anticipation of construction, site surveying, landscaping work or reactivating
construction after substantially all construction activity has remained stopped for a
period of two (2) months or more. Licensee acknowledges that failure to have the use
under construction within the one (1) year time period will result in immediate
termination of this Agreement for failing to comply with the provisions contained herein
unless Licensor grants a written extension for a mutually agreed upon time. Any
request for an extension of time shall be submitted in writing by Licensee no later than
thirty (30) days prior to the expiration of the one (1) year period for the project to be
under construction. Consent to any request for a time extension shall not be
unreasonably withheld.

15. The term "Licensee" shall be construed as embracing such number and
gender as the character of the party or parties require(s) and the obligations contained
herein shall be absolute and primary and shall be complete and binding as to each,
including it successors and assigns, upon this Agreement being executed by Licensee
and subject to no conditions precedent or otherwise.

16. Should any provision of this Agreement be determined by a court of
competent jurisdiction to be illegal or in conflict with any applicable law, the validity of
the remaining provisions shall not be impaired. In the event of any litigation arising out
of enforcement of this License Agreement, the prevailing party in such litigation shall be
entitled to recovery of all costs, including reasonable attorneys' fees.

17.  Licensee may assign its rights and obligations under this Agreement to a
solvent party upon prior written consent of the Company, which consent shall not be
unreasonably withheld.

18.  This Agreement includes and is subject to the provisions described on the
attached Addendum.

The parties have executed this Agreementthis __ day of
200




WITNESSES:

Signature

Print Name

Signature

Print Name

ATTEST:

MARYANNE MORSE
Clerk to the Board of
County Commissioners of
Seminole County, Florida.

For the use and reliance of
Seminole County only. Ap-
proved as to form and legal
sufficiency.

County Attorney

FLORIDA POWER & LIGHT COMPANY

By:

Its:

Print Name:

BOARD OF COUNTY COMMISSIONERS
SEMINOLE COUNTY, FLORIDA

By:
DARYL G. MCLAIN, Chairman

Date:

As authorized for execution by the Board
of County Commissioners at its
200___, regular meeting.
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EXHIBIT “A”

LEGAL DESCRIPTION

A portion of Sections 16, 20, 27 and 28, Township 21 South, Range 31 East, Seminole
County, Florida.

Said lands more particularly shown on Exhibit “B” attached hereto and made a part
hereof.
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